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. Wehave considered your application for recognition of exemption from federal
. income gax under séetion 501(a) of the Intemal Revenue Code as an organization
* desacribed in:section 501(c)(3). Based on the information submitted, we have concluded
- that you do not qualify for exemption under section 501(cX3). We have separatsly
. whether you qualify as a supporting organization under section 509(a)(3).
. Basednn the information submitted, we have concluded that you.do not qualify as a
" suppestieg. mgankmbon under sechon 509(a)3). The. bas:s for our conclus:on is set
: fmﬂw helow

L Ywar'eawstcreaﬁedunderatrustdowmntdétg Your .
applheahmforexempbon was received in our office on Your trust -

document states that the situs of your trust isthesizteof—and the trust shall

be govornad by the laws of that state. Your trust document's “purpose” clause provides

* thatymrwere organized for the purpose of establishing an organization that ls
d&nmbeﬁ in saction 501(1:)(3) and section 509(a)(3) of the Code. :

‘Saction 250fyourtrustagmementprov1desthat in the event that you do.not
obtaintax-exempt status under sections 501(c)3) and 509(a)(3) of the Code, the assets
of therust shall go to the R == defined hereinin, as a contingent
remainder. .

: Sedﬁon3.1.2 of your trust document describes the trust members of the board as
cqu&agoftwomembessfromﬂweclasswnssshng of I -nd




. activilies-have been execution of a promissory note to
: and'ﬂagdmwonofyournetmcomeaccmedmereﬁ'omfor

than the. odginal SHE cash contribution to the supporting organization, the. note

‘ wasandis r sole asset for fiscal years lllland lll. The Note promises that
will repay the sum of Sl with intorest from
- onmeunpaidprhcipalatmerateof-%peryearfor-years

" _and their descendants (the ). Accordingly, this
pmuiahnof*your M document defines for purposes of section 2.5.

choxgamzaﬁon has been funded and you have pmvided lrrformation that you
distributed gtantsbvaﬂous d\ariﬁes in .

lnaletterdated youstatethatinaddiﬂontoanonglnal
oormbuﬁonof_m cash made in [ENGEGGG to

,.your supported organization.
and iavestment management company located in N Other

Payrents will be semi annual, due * day of lilland the 15% day of [ of
each year. In a letter dated you state that you loaned $TIEEto -
because your trustes detemined that you needed

~ Immediate | income to cary out your-primary purpose of supposting other charitable

‘organigations. Your governing board approved the investment with restrictions )
regarding the repayment of the principal inlllyears and payment in full upon demand

- |fmyuiemstpayment lsnotpaidwhen due.

mw: N N - ‘.
 Sechion:501(a) of the Code provides, in part, that organizations described in
section 501{c) eve exempt from federal income tax. Séction 501(ck3) of the Code

. deseribes, in part, an organization that is organized and operated exclusively for

religious, charitable, sclentific, testing for public safety, Iiterary, or educational

.pOurpases, no part of the net eamings of which inures to the beneﬁtofanypnvate
_shanemlderorindl\ddual :

- Section 1 B01(cK3)-1 (a)(1) of the Income Tax Regulations pmvid&c thatin orderfor .

" an organization to be exempt under section 501(c)3) of the Code it must be both

organiasd and operated exclusively for one or more of the purposes specified in such
seclien. if an organization falls to meet either the m'gamzahonaioroperahonal fest, itis

P -notemnpt.

Seohon 1.501(c){3)-1(b)X4) of the rewlaﬂons provides that an organlzation is not
-exclusively for one or more exempt purposes unless its assets are dedicated

"m@memmptpwpose. Anorgannzahonsasseiswnunotbeconsuderodbmeetthe




 organizational test If its articles of law of the State in which it was created provide that .
. ts-assefs would, upon dissolution, be distributed to its members or sharshoiders. -

T Seet;on _1 -501(c)3)-1(cX 1) of the regulations provides that an organization will be
. regandad as “operated exclusively” for one or more exempt purposes only if it engages
) prlmyiy in activities which accomplish one or more such exempt purposes specified in
-~ seclion 501(c)(3). An organization will not be so regarded if more than an insubstantial -
... . partof its activities is not in furtherance of an exempt purpose. ‘

.- Section 1.501(c)(3)-1(c)(2) of the regulations provides that an organizationis not
opesated exdlusively for one or more exempt purposes if its net eamings inure in whole
or in part to the benefit of private sh'are'holders or individuals. .

.- Section 1.501(c)(3)-1(d)(1)(ii) of the regulations provides that an organization is

. Rot-organized exclusively for any of the purposes specified.in section 501(c)(3) unless it -
-seives-public rather than private Interests. Thus, to meet the.requirement of this

- subdivision, it is necessary for an organization to establish that it is not organized or

- operated for the benefit of private Interests such as designated individuals, the creator
of his family, shareholders of the organization, or persons controlled director or

- indisedily, by-such private interests. ~ - S ' . :

- . In Betigr Business Bureau'v. United States, 326.U.S. 279 (19845), the Supreme

_-Court stated that the presence of a single nonexempt purpose, if substantial in nature,

~ will preglude exemption under section 501(cX3) of the Code, regardiess of the number

. -or Impostemce of statitorily exempt purposes. Thus, the operational test standard -

prohibiting a substantial nonexempt purpose is broad enough to include inurement,

K pm?ta benefit, and operations that further nonprofit goals outside the scope of section

01(eY3). . - I

. Rev.Rul. 68-489, 1968-2 C.B. 210, holds that an organization will not jeopardize
- Its exempiion under section 501(¢c)3) of the Code, even though it distributes funds:to

. Tonéxempt organizations, provided it retains control and discretion over use of the
funds for section 501(c)(3) purposes. The revenue ruling states that the exempt
organization ensures use of the funds for section 501(cX3) purposes by limiting
disributions to specific projects that are in furtherance of is own exempt purposes: ' It

_ retainscontrol and discretion as to the use of the funds and maintains records -
establishing that the funds were used for section 501(c)3) purposes.

In Best Lock Comoration v, Commissioner, 31-T.C. 620 (1959), the court upheld
the denial of an organization that loaned funds to members of the founder’s family, even
though the loans were repaid. The court determined that loans to family members:and
, unsacuted leans to friends of the founder and his family promoted private rather than




n Mﬁh&w 82 T.C..(1984), an organization operated
bingo at a bar for the avowed purpose of ralsing money for scholarships. The board
included the bar owners, the bar's accountant, also a director of the bar, as-well as two .
players.. The board was self-perpetuating. The Court reasoned that since the bar-

. owners controlied the organization and appointed the organization’s directors, the .

" activities of the organization could be used to the advantage of the bar owners. The

organizetion claimed that it was independent because there was separate acoountmg
and nopay:mnts wevre going to the bar. The Court was not. persuaded

. Arealisﬂclookattheoperahons ofthesetwoentlh% however, shows =
that the activities of the taxpayer and the Pastime Lounge were so .
interrelated as to be functionally inseparable. Separate aocountings of
reeeipis and disbursements-do not change that fact.

C An organma'aon is not operated exclusively for chantable purposes, and thus wﬂl
' ~not qudify for exemption under section 501(c)3), if it has a single non-charitable
purpose that is substantial in nature. This is true regardless of the numberor - :
importarice of the organization's charitable purposes. Better Business Bureau v. United
- 326 U.S. 278 (1945); Stevens Bros. Foundation, Inc. v..Commissioner, 324 F.2d -
'+ 633 (8th Cir. 1963), affg. 39 T.C.-93 (1962), cert. denied, 376 U.S. 969 (1964).
Operating for the benefit of private parties who are not members of a charitable class |
consitixtes such a sybstantial nonexempt purpose. Old Dominion Box Co., Inc. v.
United States, 477 F.2d 340 (4th Cir. 1973), cert denied, 413 U.S. 910 (1973).

In order to qualify for exemption under section 501(c)3) of the Code, you must

. . establish that you are organized and operated exclusively for religious, charitable; or
. educational purposes and that no part of your net eamings inure to the benefit of a

" private individual or shareholder. An organization will not be regarded as being operated'

o exﬂsswalyforexempt purposes if more than an msubmmial part of its actmtles is not

in fmherance of an exempt purpose

o Prmtebemﬁthasboﬂrmalﬁahveandquantﬂaﬁveoomotahons in the qualitative
senss, to be incidental, the private benefit must be a necessary concomitant of the activity
that benefits the public at large, i.e..mebeneﬁtbmepubﬁccanmtbeadvlevedwvmwt
necessarlly benefiting private individuals. See, e.g., Rev. Rul. 70- 186, 1970-1 C.B. 128, in
Mtwashmdﬁiatdmuldbempossblebacmmplahﬂieaganizahonschamaue
pmposesafdwnmandmahtanmgalakewmmmvldhgbeneﬁmwcerbam private
praperiy owners. in the quantitative sense, to be incidental, the benefit to private interests
MBotbealbstadialnﬂwwmenofﬂwovaaﬂpuwamemcmﬁenedbymeacﬁvny




| ' .J \ Idysis = :

. Tobe qualltatwely mcudental the private beneﬁtﬁothe_must be a
necessary concomitant of the activity that benefits the pubilic at large. On
-yo&tnﬁeanunsecumdloanofs_bu
Il peccent interest. The file does not indicate how you arived at the interest amounts
onthedoan. There was no collateral on the loan other than a promise to pay, and the -
’ mmtmtedoesncuseemtoreﬂectthedegteeofﬁskinhemntmloaningmndsto :

unsecured entities. Your trustee and your board, two of whom are donors and at least -

. two other persons over whom they had infiuence due to friendship or common business
hiereals,almoﬁzedﬂ\eloan All these factors indicate that the loan was not made at
o -anannslemhbasls.AslndImedinMC_o_m@gm v. Commissioper, supra,
. unsecured loans to other entities might also be considered as being made for the
- personal purposes.of the founder. Therefors, the private benefit has-been shown to be

a necessary concomitant of the activity benefiting the publlc at large, and the prlvate
beneﬁt is not m.nahtahvely Incldental

' ~ In order fo be quantltatively indd ‘benefit must be Insubstantial in -
' theoomaofmeomraupubllcbeneﬁt ‘have the benefit of dominion and
cmmdwermehust.umld\banedmmeymaﬁx-pmﬁtmofmnnalbusmmatbebw
... markekinterest rate and provided liitle or no benefit to the public st large. When measured -
- Mﬁwmﬁo{ﬂnwerallpubllcbeneﬁteonferred this private benefit is not insubstantial. "

: Fur&\ermota unlike the organization in Rev. Rul. 68-489, you did not distribute -
" funds to a'nonexempt entity to camy on 501(c)X3) purposes. You loaned S of - .

- your cash.assets to a honexempt entity to promote the private interests of your donors.

. Simiiario the organization in P.L.L, Scholarship v. Commissioner, supra, you are’ - -
fermed by your donoss, controlied by your donors with'a board of directors selected by
your donors and your activities.can be used to the advantage of your donors. You do. I
- nothave a community-based board of directors nor conflict of interest provisions in your-'.

. bylaws thet will supervise or safeguard your program and ensure that you are operated -
for charitable purposes. By making the unsecured loan of your assets, your directors
- allowed your net eamings to inure to the benefit of your founders and other persons. :
. Thesfore, you are not operated exclusively for exempt purposes under the regulations. .

lnaddmon we are unable to rule that you qualify for exemption from tax under
section 501(c)(3) of the Code based on the pertinent langu mArheleZSofyourh'ust
document providing a “contingent ramalnder"mfavorof the Family. :

. ArbdeZSofymrhustdomneMmloammededmhonofassetsreqmmmem
in section 1.501(c)X3)~1(b)}4) of the regulations since the “contingent remainder™in favor -
o ﬂw-Fanﬁywil occur if you are not recognized under both section 501(c)(3)

“‘.,'
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.. and 509(a)(3) of the Code Thus you are not orgamzed exclusively for charitable
. purposes. . . ¢

.Further, the'con gversion contained in Article 2.5 constitutes evidence of

. - private inurement to the Family. Section 1.501(c)X3)-1(c2) provides thatan

organization:is not operated exciusively for one or more exempt purposes If its net

: Inre in whale or in part to the benefit of private shareholders or individuals. .
Mamboﬁdkedmsofyouromanizaﬁon Alofthe

funds of your organization, the principal and income, can be retumed to the Il
Family.under Article 2.5 by virtue of the contingent reversion. You have not established -
ﬂ'natywrneteammgauﬁllnotmurainwholeormparttomebeneﬂtofpnvate .
shareholders or individuails. 'lhus.youaranotopemted excluswelyforchaﬂtable

‘purposes.

‘We have also considered your application for supporting o:gamzation status

, (nm«-pmmte foundatron status) under section 509(a)(3) of the Code.

oo Section 509(a)(3)(A) in effect, describes as a public charity an orgamzatlon
which is organized and at all times thereafter is operated, exclusively for the beneﬁtof -

—to permmeﬁmcﬁonsof or to carry out the purposes of one or more specified *
" organizations described in paragraph (1) and (2). The Trust is asserting qualification

under section 508(a)(3) under the “operated in connection with” relationship provided in -
section 1.509(a)-4(i)(1) of the Income Tax Regulations. The “operated, supervised or

. coptroltes by or the “supervised or controlled in connection with” relationship tests-are

notas&etted by you and are not discussed in this letter. In order to be described as an -
*operated in connection with™ section 509(a)(3) organization, an applicant must satisfy.a--
nuimber of tests Including (1) an Integral Part Test, a subpart of which is an -

i FENEOS

'Youw&mespeciﬁctestsformereasonsmatfonow
ATTENT IVENESS TEST:
FAGTS
The purpose of your. orgamzatlon is 1o distribute-substantially all of your income

to:and.for the-use of various public charities. In your amended trust document you state
that you will help the the “primary charity”, wny out its purposes

- ;andpedoumtshmbons Each yearatleast-peroent of the net income ofyour

est, (2) a nondisqualified person control test, and (3) an QmL__nzaﬂm test. |




.organimﬁon will be distﬂbuwd to the primary chanty This dlstnbutlon to the primary -
- chatity will not represent a substantial part of the primary charity’s total support. Your
““board”, which includes a member appoirited by the primary charity, will meet with-
,gpvemhg baard to establish the use of these distributions. You have proposed o

: support the primary charity's [N

“In addﬂon each year-peroent of the net income of yourorganization willbe -
distribiged among degignated charitles listed on Schedule A of your trust document, as.
- dedesnined by your arganization. Finally, your organization may make distributions of -

netmeomeandofprhclpalbsuch ofmedeslgnatedmanbesasyourorganimhon may
detaemune .

'.L'AW:

Section 1 509(3)-4(1)(3)(“!)(a) of the Regulations provides that a supporting
organization coming under the “operated in connection with” staius make payments of

- subs!zmauyalloftmnoometoorforthe usa of one or more publicly supported

organizations, and the amount of support received by one-or more of such publicly

© .. supposted organizations Is sufficient to assure the attentiveness of such organizations to
- the operations of the aupporting organizations. In addition, a substantial amount of the - :

total support of the supporting organization must go to those publicly supported :
organizations that meet the attentiveness requirement of this subdivision with respect to. -
such supporting organization. Except as provided in (b) of this subdivision, the amount - .
- of support received by a publicly supported organization mustrepresentasufﬂcient part
.efﬂlearganmonstotalsupponsoastoaswmwmmenhveness ;

o - Section 1 509(a)-4(|)(3)(|u)(b) ofthe regulations provides that even where the
.; amm&af support received by a publicly supported beneficiary organization does not .
sepresent a sufficient part of the beneficiary's total support, the amount of support
_ - received from a supporting organization may be sufficient to meet the requirements of . -
- this subdivision If it can be demonstrated that in order to avoid the mterruphon of the
carrying on.of a particular function or activity, the beneficiary organization willbe -
-sufficiently attentive to the operations of the supporting organization. This may be the
case where either the supporting organization or the beneficiary organization eamarks
support received from the supporting organization for a particular program or activity,
even if such program or activity is not the beneficiary organization’s pnmary program or -
acﬁvuysolongaswdt program or acfivity Is a substantial one.

BExample (1) of section 1.509(a)4X3Xii)c) of the regulations demonstrates the :
meaning of section 1.509(a)-4(i)X3)Xi)b) of the regulations as follows:

X, an organkzation described in section 501(c)(3), pays aver all of it annuai net




_______A.__

3

income to Y a museum descﬂbed in section 509(a)(2). X meets 1he

‘responsiveness test described in subparagraph (2) of this paragraph. In recent .

years, Y has earmarked the income received from X to underwrite the cost of

© - .camying on a chamber music series consisting of 12 performances a year which

are.performed for the general public free of dlargeatltspremlses Because of
. the expense involved in carrying on these recitals, Y Is dependent upon the
 income from X for their continuation. Under these circumstances, X willbe
. treated as providing Y with a sufficient portion of Y’s total support to assure Y's

“altentiveness to X's operahons even though the music sefies | ns not the pﬁmary

part of Y's activities.  * .
Example (2) of that same regulaﬁon provides a very similar situation where a

supporﬁng organization paid over to the supported organization, a law school, the funds

negessasy to endow a chair in intemational law at the law school. Without such funds,

. meiawschool mightnotoonhnuetomamtamﬂ:echanr.
ANALYSIS! |

. You wilt support the “Primary Charity” by virtue of an earmarked gift which you
assen falls within the parameters of section 1.500(a i b) of the regulations.
i ibed is a donation of funds
each yeartooneof its chapters. For fiscal year

in in that letter, you state that you actisally donated $SINEEEEE in
- You as_s‘ert lhat you will donate least $Illl in -_to support the _

secﬂon 1 509(.a)-4(')(3)(m)(b) of the regulations contemplates a substantlal
program or substantial activity of long-term duration. Both examples cited

: ongom :
aboyersuggest that the programs using earmarked funds be for extended periods of
- time ant show that the supported organization is dependent on the continuous funding -

of the supporting organization. We believe that you have not shown that the supported

organizaion, — is dependent on your continuous funding of the
state that you provide at least half of the total

support of the , you did not explain how the funds are used by

. tho.eiganization. AlSo, it 1s not clear whether the activities of the organization would be
- discogtinued without your suppoit. Thus, you have not established that you malntain a

involvemnent in the operations of and that I .
sdependentuponyouforﬂ\etypeofsupportﬂ\atyou provide.

endﬁon_itappealsthatﬂm had total Income of- -
In a lettor-datod I vou shteﬂmtmr -
had total receipts of $ in Jllland




.ﬁtaresﬂntlmamuﬁow_to
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" The third way of determining whether the amount of support received by a

‘ publx:lysupporbad beneficiary organization is sufficient to ensure the attentiveness of .
such organization to the operations of the supporting organization is to consider all the

pertinent factors, incliding the number of beneficiaries, the length and nature of the'
relationship between the beneficiary and supporting organization and the purpose to

- which the funds are iut. In this case, there is no evndence or history demonslraﬂng that

has shown attentiveness.

- 'CONTROL AND ORGANIZATIONAL TESTS:

FACTS
You submitted Infonnatlon from the Foundation that it had income of & I

~ In M. You reported in"your letter of NSNS tat you gave to various
* organizations, and thet you donated SHE to the Foundation. .

n - you also made a short term unsecured demand note at Il percent

ln summary. your orgamzahon hés been funded and is operahonal You have Co

e afcmnymadeatlaas:onegmntwthe Foundation.

Dlsquallﬂed Persons (DPs) within the meaning of section 4946 of the Code -

' ‘exercise condrol over:xyour organization in a number of dlfferent ways. Consvder thé

following #ems regarding your trust document:
Arhde2.2.2 ofmeTrustdocumentpmvnd&cmatlfﬂ'le Board makes no

directions to the “Trustee” as to distributions to the designated charities, the Trustee
: slaalfmake such d:strhuhons as in his "sole and absolute discrétion shall determine.”

© Asticle 24. provldwthatinthe event the Trustee detemmines, in Trustee’s sole

" and complete discrefion, that the Trust fund Is too small to economically administer, -
then, In such:event, the Trustee shall distribute the Trust Fund in its entirety outright and -
. . free of rust to such organization or organizations as described in Section 170(c)(2) of
" the Code as the Trustee, in Trustee's total and complete discretion, shall determine.

-Article il ofyourtrust document establishes two members of the Board as

" consisting of family members of the-substantial contributors, who are DPs. One Board

nmermapponﬁedbymepﬁmryd‘aruy The other two members are initially named
in Artiole 3.1.3., but when a vacancy shall occur with respect to these two named

members, the vacancy is filled by majority vote of the remaining Board.
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' Fmally, 9 initial Board of Directors inclides A .
I, who as substantial contributors, are disqualified persons under section
4946(a){1)}A) of the Code. Also included is &. a member of the law firm

matls)?ssishng you fo obtaln ‘exemption from federal income tax under section :
501(c}{3)

LAW:

Séction 509(3)(3)(0) of the Code, in effed provides that public charity status |
under section 509(a)}{3) is precluded for an organization that is controlled directly or
indwedy by one or more disqualified persons (as deﬁned in section 4946) other than -
(1)am(2)

Secﬁon 1 569(3)-40)(1) of the regulations prowdes

That if a person who s a disqualified person with respect o a supporting

. organization, such as a substantial contributor to the supporting ofganization, is

- ‘appointed or designated as a foundation manager of the supporting organization by a
publicly supported beneficiary organization to sefve as the representative of such

- publicly supported organization, then for purposes of this paragraph, suchi person will be-

regasded as a disqualified person rather thanas a representatwe of the pubhdy
organmaﬂon .

An orga'n'zation wili be considered “controlled,” for purposes of section 509(a)(3),
if the dbqualiﬁed persons, by aggregating their votes or positions of authority,

' may require such organization to perform any act which significantly affects its -

~ operations or may prevent such organization from performing such act: This

includes, but is not limited to, the right of a substantial contributor or his spouse

. Iodesignate annually the recipients, from among the publicly supported
organizations of the income attributabie to his contribution to the supportmg
organﬁabon

‘Thus, #megovetmngbodyofafoutuahomscomposed of five trustees, none of
whom has velo power over the actions of the foundation, and.no more than two
tustees are at any time disqualified persons, such foundation will not be
considered controlied, directly er indirectly, by one or more disqualified persons
by reason of this fact alone. However, all pertinent facts and circumstances :
including the nature, diversity, andincomyleldofanorgamzaﬁonsholdmgs the:
length of time particular stocks, securities, or other assets are retained, and its
manner.of exercising its voting right with respect to stocks in which members of
,ﬂsegovemlngbodyalso have some interest, will be taken into conssdexatnon in




o S eme
' ‘.determining whether a disqualified person does in fact indirectly control an

Do sschen 1 509(a)-4(d)(4)(|) of the regulabons provides in part that an organization

- "operated in connection with® must designate the “specified” supported organizations by
_name. A supporting organization which has one or more “specified” organizations
designated by name in its articles will not be considered as failing the test of being

-organized for the. benefit of “specified” organizations solely because Its articles . . . (a)

.. Perwit-a publicly supported organization which is designated by class or purpose rather:

' than by hame; to be substituted for the publicly suppotted organization or organizations
“desigaated by name In the articles, but only If such substitution is conditioned upon the

- .- oteurence of an event which is beyond the control of the supporting organization, such
- .asioss of exemption, substantial failure or abandonment of opem’aona. or dissolution of -

~ -the puhlicly supported orgamzatlon or organizations designamd in the articles..

. - Rew. Rul 80-207 1980-2 C.B. 193, held that for purposes ofclasstﬂwtlon asa
supporting organization under section 509(a)(3) of the Code, an employee of a =
owned (over 35 percent) by a substantial contributor, a disqualified person,
-wik be consudewd under the indirect control of a dnsqualiﬁed petson for purposes of the

' Rev Rul 80-207 prowdesthefollomng analysas

S Because one of the organization's directors Is a dlsqualiﬂed person and neither -
the disqualified person nor any other director has a veto power over the

. organization’s actions, the organization is not directly controlied by a disqualified-

- person under section 1.509(a)-4(j) of the regulations. However, in.determining - -
whether an organization is indirectly controlied by one or more disqualified”

 persons, one circumstance to be considered is whether a disqualified person is in: -

- a position to influence the decisions of members of the organizatron ] govemlng
'body who are not themselves disqualified persons.

Rev. Rul 79-197 1979-1 C.B. 204 holds that a newly created organization did

 not quelify for status as a supporting organization under section 509(a)(3); tather itwas -

classified as a private foundation. The facts of the Ruling provide, in part, that the
organization avill payr&fulnre income, until a specific dollar amount has been paid, to .

specified-public charities coming under section 509(a)(1) or (aX2) of the Code named in .

its aricles of organization. After payment of a specific amount to specified public
. charifies, the organization will dissolve and distribute the remaining assets to such
. ‘publiccharities that a contributor to the organization named in the orgahization’s articles
‘of organization selects. Rev. Rul. 79-197 concludes that the subject organization, after
payment of the. specific amount, was not required by its articles of organization to

|
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T Y Lhave eyl et . .o ’ .

support publlc d'lanm that are desngnabd by name. Because the organlzatton was
not ergan!zed to’ support speclﬁed organmahons. it was not a supportmg organization,

' ANALYslS

Your Trust document. under Article lll, establishes a 'Board' oonslstlng of five

- pemmeofwhomnsapponnedbymepnmrychamyandtwoofwhomare

membess of the Il family. In addition to the "Board”, the Trust document names a
' “Trastee” who Is a substantial contributor and thus a disqualified person under section

. A948(a)(1)(A) of the Code. The “Trustee” is granted significant and substanﬁal authority
" asbdshbuhonsandeven as to Trust administration.

Asindlcated lrlﬂaefacts Aruclez 2.2 of the Trustdocument provides that if the -
Board:makes no directions to the “Trustee” as to distributions to designated charities,
the Tustee shall make such distributions as in his “sole and absolute discretion shall -
determine.” In other words, by not acting, the Board is allowed to tum over control of -

| . the Tast & the "Trustee.” Since the “Trustee” is a DP, this is a clear violation of the

. contrit prohibition under section 1.508(a)-4(j) of the regulations. The samé problem
. ‘appears'again in Article 2.2.3. Further examples of the control exercised by the -
"Trustee” at the expense of the Trust's Board are the powers granted to the “Trustee®
under Asticles 2.6, 2.11, and 2.12 of the trust document. While the Board would appear
hohavemeauﬂmntyhoverﬂdetheTmsteevnﬂnespecttomepowersgraMedm
Article 2.8, such power and authority is exercised only if the Board choosestoovemde
the Trustee. Theilanguage of Article 2.6., providing that such powers "may” be - :
exercised by the Beard, wgmts&atthepowers asapractcalmatter \mllrnostlybe :
: examsed bytheTmseee :

As set fonh in the facts, the Trustee has the power under Article 2 4 to detemune,
.‘mﬂleTmsteessoleandcompletedmahon that if the Trust is too small to '
- . economically administer; the Trustee shall distiibute the Trust Fund.in its entirety
outright and free of trust to such organization or organizations as described in section
170{cX2) as the Trustee shall determine. The power of the Trustee in paragraph 2.4 is
a dlear and unambiguous violation of the requirements imposed on supporting ,
organizations.. Therésis no proviso-as to a Board direction, and the Trustee’s dlscrehon
as fo charitable. recipients is not lirited 1o the designated charities. This is not only a
violaien of the condrol prohibition by disqualified persons as discussed in the preceding
paragraphs: (see section 1.509(a)~4(j)(1) of the regulations), but it is a clear violation of
the orgarization test under section 1. 509(a)-4(d) of the regulations llmiﬂng support to
spedﬁeddmaed charities.

Timiénd and amount of discretion in the Trustes, a disqualified party, is exactly the
: kmd aidbwebm ihe Senrice held was disqualifying in Rev. Rul. 79-197, supra.. The
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facwaf thauulmg indicate that a newly created organization will pay its future income ..
untl a specific amount has been pald to specified organizations that are named in its |

- articles. of organization. After the organization has paid out the specific amount to the

. . supported organization, the supperting organization will dissolve and it will distribute fts -
.assets{0.such charitable organizations that a coritributor named in its articles selects.

Rev. Rul. 79-197 helds that the organization is not required by its articles to be operated‘--

to support organizations designated by name. Thmsprechelytheeasew:thyour
- organization by virtue of Article 2.4. You are not required by your articies to support
-organizations desighated by name atanyﬁme that the Trustee detemunes that the trust

. ‘shall b terminated.

-As discussed, the. Trustes’s powers also violate the section 509(a)(3) organization

 test. hW&M&WF% 1274 (7" Cir. 1979) the trust
’ dowmemmmmsteetotransfermehcometoamamyomermanma

designated charity when, in the trustee’s discretion, the charitable uses shall become™

© - unnecessary, undesirable, impracticable or no longer adapted to the needs of the.
. public. The court found that such language failed the organizational requirement of - .
- section 1.509(a)4(d)4)X1Xa) of the regulations. Just as discretion of the trustee was a
cruclal factor i the court’s decision in the Quarie case, the discretion of theTrustee in-
: arhcle 2.4 viclates the organlzahonat test as i your orgamzaﬁon

, SEMn 1 509(3)-4(d)(4)(l)(a) of the regulations allow a change of support of -
‘ specﬁed designated charities only under cestain situations and only when the trust -

- document contains specﬁc language allowing for such discretion. Your Tmst contams

" no suehianguage

Retummg to the oontml test, disquallﬁed persons areina. posmon to control the

Board, directly or indirectly; for several additional reasons. The initial Board. of Directors.

is controlied by disqualified persons. Two of your trusees are DPs and a third, I
- I, is the lawyer who is assisting you in the application process for 501(c)(3)
exempiion. . This relationship puts him in a position to be under the influence of the
I simiar to the situation described in Rev. Rul. 80-207, supra.’ Under the facts,
. threeof the five members of the Board are either dusqualrﬂed pefsons or under the
influgnce of disqualtﬁed persons,

I'-"naﬂy undermecontroltest.merelsmeaddmonalpmblemofselecﬂngnew
members of the Board. Under Article 3.1.3., one Board member is appointed by the
primary charity and two Board members consist of family members of the
family. The other two Board members are named in Article 3.1.3. but when a vacancy
shall oceur with respect o these two named members, the vacancy is filled by a
majerity. voie of the remaining Board. Since the remaining Board consists of two DP
- Board-members, these DP members may either exercise majority control of the -
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' selection of the vacant Board members (If they hold atwo to one maijority) or they may
acerdmcontmlbyhavlngavetopowermﬁatﬁmrhnovotesuffsetthehwovotesofhe
non-DPBoatd members. Section 1.509(a)4{jX1) of the regulations supra.

AﬁrhermdiwtionthatyouareconhﬂledbyyourdonorsisthataSubstanﬁal
: amountﬁyourassetsamheduphanunsewmdloan

Conolumn

Amdindy your organization is controlied by disqualified persons within. the
meaning ofaesﬂon 509(a)(3)(C) of the Code, and fails the section 509(ax3)

. In summay, your orgamzaﬁon fails to quallfy uhder section 509(a)(3) of the Code
" In thaiit falls o qualify underihe “attentiveness test”, the organlzahonal test. and the
control test. oo

o ln wmmary. do not quaufy fortax exemptlon as an organhon descnbed in
 setdion 504(c)3) of the- Code. Now, separately, are you excluded from private
'Wﬂ status under sewen 509(a)(3) of the Code You must file: fedeml income tax

Gonmbuﬁons to you are not deductlble under sechon 170 of the Code.

. You have ﬂle right to’ prot%t this ruling ﬂ’ you believe itis moorrect. To protest you
shouid-aubimit a statement of your views to this office, with a full explanation of your .’

;- .reasesing. This statement, signed by one of your officers, must'be submitted within 30

.days from the date of this letter. You also have a right to a conference in this office after
your. statoment is submitted. You must request the conference, if you want one, when -
you file yeur protest statement. If you are 1o be represented by someone who is notone -
.~ of your officers, matpersonwnlneedtoﬂeapmperpowerofaﬂomeyandomerwlse
N mdﬁyunderourConferenceandPrawoesRequwemnts

: ﬁwudonotpmwmnsrulmgmaﬁmelymanner.ltwdlbeeonsdered bythe

- Internal Revenue Service as a failure to exhaust avallable administrative remedies.-
-Section 7428(b)(2) of the Code pmvldes, In part, that a declaratory judgement or decree
undér this section shall not be issued in any proceeding unless the Tax Court, the

~ Uniled States Court of Federal Claims, or the District Court of the United States for the
District of Columbia determines that the organization involved has exhausted .
adminisiative remedies available to it within the Intemal Revenue Service.

< rsea L e - ot .
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. Ifwe do not hear from ybu within 30 days, this ruling will become final and a copy
will be forwarded to the Ohlo Tax Exempt and Govemment Entities (TE/GE) office.
Thereafter, any questions about your federal income tax status should be directed to

that office, either by calling 877-829-5500 (a toll free number) or sending

correspondence to: intemal Revenue Service, TE/GE Customer Service, P.O. Box:
2508, Cincinnati, OH 45201. The appropriate State Officials will be notified of this

acﬂon in aocordance with Code section 6104(c).

Whensendingaddrﬁonal letters to us with r&cpecttothlsmse you will expedite

' ‘thelr reeeipt by using the following address:

lntemal Revenue Service

: . 1411 Constitution Ave, N.W.
Washmgmn D.C. 20224

if you have any questlons. please contact the person.whose name and telephone

' number are shown inthe headlng of this letter.

Sincerely,
I

Manager, Exempt Organizations
" - Technical Group 4




